IN THE SUPREME COURT OF THE STATE OF NEW MEXICO
DEUTSCHE BANK NATIONAL TRUST COMPANY,
AS TRUSTEE FOR MORGAN STANLEY ABS CAPITAL 1 INC. TRUST
2006-NC4,
Plaintiff-Petitioner,
v.

S. Ct. No. 31,503

BENEFICIAL NEW MEXICO INC. DBA
BENEFICIAL MORTGAGE CO.; THE UNKNOWN SPOUSE
OF JOHNNY LANCE JOHNSTON,
Defendants,
JOHNNY LANCE JOHNSTON,
Defendant-Respondent.

SUMMARY OF PROCEEDINGS
A. NATURE OF THE CASE.
In this mortgage foreclosure case, the Plaintiff, Deutsche Bank National
Trust Company (the Bank), as the trustee for the residential mortgage-backed
securitized trust Morgan Stanley ABS Capital 1 Inc., Trust 2006-NC4, sought to
foreclose on a Note and residential Mortgage which Johnny Lance Johnston
(Homeowner) had entered into with New Century Mortgage Corporation (New
Century).
Relying on this Court’s recent decision in Bank of New York v. Romero,
2014-NMSC-007, 320 P.3d 1 (“Romero”), our Court of Appeals held that the
evidence at trial was patently insufficient to establish that the Bank had the right to
enforce the Note and foreclose on the Mortgage at the time the complaint was filed.
This Court granted the Bank’s petition for a writ of certiorari in which
questioned whether a bank’s failure to establish that it had the right to enforce the
note when it filed its foreclosure complaint deprives the court of subject-matter
jurisdiction or whether, instead, Romero’s requirement that a Bank show that it had
standing before commencing a foreclosure action is a prudential requirement that
can be waived.
In addition, the Bank asks this Court to reverse large portions of this Court’s
decision in Romero, claiming that a bank should not be required to demonstrate its

standing as of the commencement of the action and that standing should be deemed
waived if not challenged by the homeowner in his answer.
Romero is of central importance in protecting homeowners in New Mexico
from the unjustified taking of their homes by securitized trusts seeking to recoup
some of their losses at homeowners’ expense without proof of their right to enforce
the note in hand.

As explained below, both this Court’s decision to require

standing under the Uniform Commercial Code (UCC) to be established as of the
commencement of the action and to permit standing to be raised at any time, even
sua sponte by the court, are supported by New Mexico’s law of standing and the
terms of the UCC itself, regardless of whether standing is jurisdictional or
prudential.

This Court should not entertain the Bank’s attempt to overturn

Romero.
B.

SUMMARY OF MATERIAL FACTS.
1.

Background.

On January 31, 2006, Homeowner Johnny Johnston refinanced his home in
Las Cruces, New Mexico, entering into a mortgage with New Century. RP 30.
Johnston, a mentally and physically disabled Vietnam-era veteran, had inherited
his modest home from his mother and stepfather. 4 Tr. 68.
In January, 2006, Homeowner had a manageable $87,000 mortgage on his
home. Ex. 6. He refinanced his mortgage, increasing the amount to $116,000. He
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received a cash payout of $28,000, which covered $5,273 in closing costs, leaving
him only about $22,000.

Ex. 6; RP 901.

The interest rate was 9.95%,

significantly above the 6.1% mortgage rate shown in the historical rate data for late
January, 2006, when the loan closed.

Compare Ex. 4; http://mortgage-

x.com/x/ratesweekly.asp.
Johnston was attempting to start his own business. His income and assets
were never verified by the lender. Ms. Roesch, a litigation specialist employed by
Wells Fargo Bank, N.A., the loan servicer, testified that the loan origination forms
show that no investigation of the Homeowner’s income or expenses was performed
beyond “perhaps” a credit check. 3 Tr. 109-10, 124, 162-63. New Century, the
lending bank, based the loan solely on the “excess value” in the home, without
considering the homeowner’s ability to repay the loan. 3 Tr. 124, 162-63; Ex. 4.
It reasoned that in a foreclosure, it would come out ahead. Id.
Homeowner testified at trial that he was confronted at the closing with a
stack of documents, and that he did not know what he was signing. Within days he
attempted, without success, to cancel the loan and return the money. 4 Tr. 66-68;
3 Tr. 181-83. With $3,000 in gross income and a mortgage payment of $1100 a
month, he had nothing left to live on once he paid his taxes and other fixed
expenses. 3 Tr. 161, 27; 4 Tr. 69, 89; Ex. 10. Homeowner defaulted on the loan
in July, 2008. 3 Tr. 137.
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2.

The Complaint.

The Complaint in this matter was filed by Deutsche Bank on February 24,
2009. 1 RP 30. The Bank sought to foreclose on Mr. Johnston’s home, claiming
“the Note and Mortgage were assigned to [the Bank] who is the owner and holder
in due course of said Note and Mortgage.” 1 RP 31, ¶4, 35, 38.
The Bank attached two exhibits to its complaint: (1) Exhibit A – a copy of
the January 31, 2006, Note entered into by Homeowner, payable to New Century
and certified by New Century as a true copy of the original in its possession; and
(2) Exhibit B – a copy of the January 31, 2006, Mortgage recorded in the Dona
Ana County Land Records on February 7, 2006, by New Century. 1 RP 35-54.
The certified copy of the Note attached to the complaint contains no indorsement;
it is payable to New Century.

The Mortgage names New Century as the

mortgagee. Id.
In his pro se Answer to the complaint, Homeowner stated that he
“acknowledges the allegations contained in ¶4" of the complaint. 1 RP 227.
3.

The Bank’s affidavits in support of summary judgment.

On January 20, 2010, 11 months after it filed the Complaint, the Bank filed a
motion for summary judgment, asserting that the Bank “is the legal holder of the
promissory note” and claiming that at some unspecified time after February 7,
2006, both the Note and the Mortgage were assigned to the Bank. Id.
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The Bank supported these allegations with two affidavits. 1 RP 254-57,
259-64. The first, dated November 30, 2009, was the affidavit of John Herman
Kennerty, an employee of Wells Fargo, N.A., the loan servicer.1 The affidavit
asserted, without explanation or attached documentation, that Deutsche Bank is
“the legal holder of the promissory note” and “the legal holder of the Mortgage.” 1
RP 263.
Just nine days after Kennerty executed this affidavit, and nearly 10 months
after the Complaint was filed, an Assignment of Mortgage to Deutsche Bank was
recorded in the Dona Ana County land records. Ex. 3. A close examination of the
“Assignment of Mortgage” shows that the purported signature on the
“Assignment” is, in fact, a rubber stamp. The letters show darker and lighter
portions characteristic of uneven pressure or wear on a rubber stamp and the
bottom of the letters is cut off. 3 RP 541. Although the notarization form printed

At the time he signed the affidavit, Kennerty, was the Wells Fargo
manager in charge of the enforcement of defaulted loans. Kennerty
subsequently testified in a sworn deposition in a New York bankruptcy case
that he and his team at Wells Fargo regularly created mortgage assignments,
forging signatures or using rubber stamps. Missing indorsements on Notes
were similarly added by the team using rubber stamps or a combination of a
stamp and a forged signature. In re Carrsow-Franklin, 524 B.R. 33 (Bankr.
S.D.N.Y. 2015). This patently illegal conduct was apparently carried out
pursuant to a carefully formulated national plan by Wells Fargo to forge
documents necessary for foreclosures.
http://apps.washingtonpost.com/g/documents/business/wells-fargoforeclosure-manual/879/.
1
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at the bottom of the page had been prepared for execution, it was crossed out. Id.
Instead, a generic “California All-Purpose Acknowledgement” (sic) form is stapled
to the document.

The acknowledgment form has no page number, initials or

notation of any sort tying it to the “Assignment of Mortgage.” It recites that “Steve
Nagy, VP/Records Management personally appeared” and “proved to me on the
basis of satisfactory evidence to be the persons whose names are subscribed to the
within instrument.” The acknowledgment goes on to claim that the signatory
acknowledged his authority to execute “the instrument” on behalf of the entity. 3
RP 543. The date on the Assignment is February 7, 2006, the very day the
Mortgage was recorded in New Mexico by New Century. Id.
A December 9, 2009, affidavit of Xee Moua was also attached to the Bank’s
summary judgment motion. It was signed with the scribbled initials characteristic
of robo-signers, and it identifies Moua as “Vice President of Loan Documentation”
for “Wells Fargo Bank, N.A.,” the loan servicer. This affidavit, like Kennerty’s,
asserts that the Bank was the holder of the note and the assignee of the Mortgage.
The only documents it references to support its claim, however, are the New
Century documents attached to the Complaint. 1 RP 258. Those documents, of
course, do not show the Bank to be either the holder of the Note or the assignee of
the Mortgage.
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On April 5, 2010, the court denied the Bank’s motion for summary
judgment, finding that there were facts in dispute as to Homeowner’s capacity to
contract. 1 Tr. 23; 1 RP 401-02.
4.

Homeowner’s Motion to Dismiss for Lack of Standing.

On August 9, 2010, Homeowner, still appearing pro se, filed a Motion to
Dismiss for Lack of Standing to Bring Complaint. 2 RP 411-12, 417. Homeowner
contended that the Bank’s Complaint failed to establish the Bank’s standing to
enforce the Note and the Mortgage. 2 RP 411-13. Homeowner also asserted that
the Bank’s affidavits in support of its motion for summary judgment failed to
establish the Bank’s standing at the time of the filing of the complaint. Id.
Homeowner, who appeared pro se throughout the district court proceedings,
attached to his motion cases from courts around the country supporting his
contention that the Bank must show it was the holder of the note and the assignee
of the mortgage prior to the filing of the complaint in order to have standing to
foreclose on his home. 2 RP 414-16.
5.

Deutsche Bank’s response.

In response to Homeowner’s motion, the Bank produced a copy of the
document labeled Assignment of Mortgage that had been recorded in Dona Ana
County on December 9, 2009, shortly after the preparation of the Kennerty
affidavit and more than nine months after the filing of the complaint. 3 RP 541.
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As noted above, the “Assignment of Mortgage” included an execution date of
February 7, 2006 (the very date on which New Century recorded Homeowner’s
Mortgage in the Dona Ana County land records showing New Century, and not
Deutsche Bank, as the mortgagee). 1 RP 54; 3 RP 538.
The Bank falsely claimed in its response to Homeowner’s motion that the
Assignment was recorded on January 9, 2009, prior to the filing of the complaint in
this action.

The Bank claimed that this incorrect filing date2 conclusively

established that the mortgage was assigned to the Bank prior to the filing of the
complaint. 3 RP 538. The Bank was plainly in error as to the recording date. The
Assignment of Mortgage was filed in the Dona Ana County clerk’s office on
December 9, 2009, nine months after the filing of the complaint in this matter and
nearly three years after the purported February 7, 2006, execution date. 3 RP 54143; Ex. 3 at 3.
The Bank did not respond to the Homeowner’s claim that the Bank had
failed to show that it was the holder of the Note at the time the complaint was filed.
2 RP 411, 417; 3 RP 541-43.

The false claim that the Assignment was recorded prior to the filing
of the Complaint is repeated in the introduction to the Bank’s BIC in this
Court at 3.
2
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6.

Argument on Homeowner’s motion.

The trial commenced on September 16, 2010.

3 Tr.

The court heard

Homeowner’s motion before any witnesses were called. 3 Tr. 5, 7.
In arguing the motion, Homeowner pointed out that the supposed signature
of “Steve Nagy” on the “Assignment of Mortgage” was patently a rubber stamp,
and not an authentic signature. Homeowner alleged fraud by the Bank, offering for
the court’s review documents filed in foreclosure cases which revealed a series of
different signatures and stamps all purporting to be the genuine signature of “Steve
Nagy.” Homeowner argued that the patently different signatures and stamps made
it impossible to know whether the “real Steve Nagy” had signed the document. 3
Tr. 6, 25, 189, 191-92.
The court reserved judgment on Homeowner’s motion and proceeded with
the trial. Id. at 27-28.
7.

Evidence at trial relevant to standing.

The Bank called a single witness, Erin Roesch. 3 Tr. 109. Roesch testified
that she was employed as a litigation assistant by Wells Fargo, N.A., the servicer of
Homeowner’s loan. Although some documents refer to American Servicing, Inc.,
she explained that is simply another name used by Wells Fargo. She stated that she
became involved with this case only after the foreclosure complaint was filed. She
acknowledged that she was not involved in any of the transactions, was not in
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charge of or the custodian of the file held by the Bank or by the servicer relating to
Homeowner’s loan. She admitted her knowledge was obtained by reviewing the
documents in the attorney’s file in the foreclosure action. She did not know when
the documents introduced as trial exhibits by the Bank came into the Bank’s
possession – she simply was familiar with the litigation file. 3 Tr. 109, 112, 14849.
Roesch was the sole witness for the Bank; no one with personal knowledge
of any of the transactions testified at trial.

The evidence, therefore, was

exclusively documentary, with Roesch doing nothing more than describing the
documents.
Exhibit 1 purports to be the original of the January 31, 2006, Note. 3 Tr.
113. But unlike the certified copy of the original Note attached to the Complaint,
this new Note shows an indorsement on the last page. The indorsement is in blank
and it is stamped with a “Steve Nagy” rubber stamp. There is no date on the
indorsement.
Exhibit 2 is a copy of the Mortgage recorded on February 7, 2006, in the
Dona Ana County land records, showing New Century as the owner of the
Mortgage.
Exhibit 3 is the document labeled “Assignment of Mortgage.” It is stamped
with

a

“Steve

Nagy”

stamp.

The
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attached

California

All-Purpose

Acknowledgement (sic) swears that Steve Nagy personally appeared before the
notary. It is dated February 7, 2006, the same date New Century recorded the
Mortgage in its own name in Dona Ana County.

As noted above, the

“Assignment” indicates that it was not recorded in Dona Ana County until
December 9, 2009, nine months after the filing of the Complaint. 3 Tr. 114-15.
Homeowner objected to the admission of both the Note (this was the first
time the “original” was produced by the Bank) and the purported Assignment of
Mortgage, Exhibits 1 and 3. He raised the arguments made in his motion, claimed
that the Assignment was fraudulent and pointed to official documents from court
records in other cases showing different handwritten signatures for Steve Nagy,
none of which looked like the rubber stamp on the Assignment.

The court

admitted the documents over Homeowner’s objection. 3 Tr. 116, 189, 191-92.
When questioned by Homeowner, still appearing pro se, Roesch was unable
to identify Steve Nagy, to confirm his authority as a representative of New
Century, to authenticate his signature, or to answer Homeowner’s questions about
whether the Note was indorsed before New Century’s bankruptcy divested New
Century of authority to transfer its assets. 3 Tr. 153, 156-57, 159, 188.
When Homeowner asked Roesch for a complete paper trail establishing
ownership of the Note and the Mortgage by Deutsche Bank prior to the filing of
the Complaint, the Judge intervened and said that the purported mortgage
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assignment (Ex. 3) alone constituted a sufficient paper trail, that it established that
the Bank had been both the assignee of the Mortgage and the holder of the Note
since February 7, 2006. 3 Tr. 159-60.
8.

Homeowner’s motion to allow his expert witness to testify
by telephone.

The trial was set to resume three weeks later on October 5, 2010. On
September 21, 2010, five days after the first day of trial, Homeowner asked the
court to permit Lynn E. Szymoniak, Esq. to testify by telephone, attaching to his
motion an affidavit detailing Szymoniak’s anticipated testimony. 4 RP 754-62.
Szymoniak, a member of the Florida bar, is an expert on foreclosure fraud
by residential mortgage-backed securitized trusts. 4 RP 755-57. She has testified
many times as an expert witness in foreclosure cases and has written and published
articles on securitized trusts and the trust’s use of fraudulent documents in the
foreclosure process. 4 RP 756-57, 759, 817. Szymoniak’s affidavit stated that she
had examined over 5,000 mortgage assignments to residential mortgage-backed
securitized trusts, including over 500 in which the original lender was New
Century. 4 RP 758.
Szymoniak reported that she examined the “Assignment of Mortgage” in
this case (Ex. 3) and concluded that the Assignment is fraudulent. 4 RP 761. She
stated that Steve Nagy did not sign the Assignment, as represented by the Bank:
“The ‘signature’ is actually just a rubber stamp used ... to make it appear as though
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mortgage documents were properly signed, witnessed and notarized or
acknowledged.” 4 RP 758, 761.
Szymoniak also reported a pattern and practice by trusts and their servicers
of fraudulently creating back-dated documents using a “Steve Nagy” stamp for the
notes and mortgages of New Century, a company which had gone bankrupt and
gone out of business. 4 RP 760-61. She attached to her affidavit examples taken
from the many fraudulent New Century assignments “signed” with the identical
“Steve Nagy” stamp used in this case and accompanied by a separate, un-paginated
“California All-Purpose Acknowledgement” form identical to that attached to the
purported Assignment in this case. 4 RP 758.
Homeowner argued to the court on October 5, 2010, at the start of the
second day of trial, that the Bank acted illegally and unconscionably in introducing
a fraudulent Assignment into evidence. Homeowner asked to be permitted to
prove through the testimony of his expert that the Assignment and the
accompanying notarization were fabricated. 4 Tr. 6, 9, 11, 13.
In response, the Bank argued that it was past the May discovery deadline set
by the court for disclosing witnesses. 4 RP 893-94. The Bank did not bring to the
court’s attention the fact that it first produced a copy of the Assignment of
Mortgage with the “Steve Nagy” stamp just two weeks before trial (four months
after the deadline for disclosing witnesses) and that did not produce the original
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Note with the “Steve Nagy” stamp until the first day of trial. Id.; 4 Tr. 16. The
Bank did not attack Szymoniak’s qualifications or the truth of her affidavit.
Finally the Bank argued that even if the Assignment of Mortgage was bogus it had
established its standing by producing at trial the original of the Note indorsed in
blank with a “Steve Nagy” stamp. 4 Tr. 16-17.
The court refused to consider the expert’s affidavit or to allow her to testify.
The court gave four reasons for excluding the testimony: (1) the affidavit did not
present evidence that this particular Assignment was forged; (2) the evidence of
fraud and fabrication of documents in other cases involving New Century loans
and mortgages is irrelevant to this case; (3) the request to allow Szymoniak to
testify was filed late and, therefore, her testimony would unduly prejudice the
Bank; and (4) even if the Assignment is fabricated, the Bank produced the original
Note at trial, indorsed in blank and, therefore, is the holder of the Note, entitled to
foreclose on this basis alone. 4 Tr. 25; 5 RP 941.
9.

The court’s findings of fact.

Homeowner filed proposed findings before entry of the court’s findings. He
asked the court to find that the Bank had failed to establish its standing to
foreclose, as well as asking the court to find that the signatures on the Assignment
and the Note were fraudulent. 5 RP 898, 905.
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On March 2, 2010, the court entered its findings and conclusions. 5 RP 93440. The court found that the Bank was the “current holder” of the Note and the
Mortgage. Relying on Exhibit 3, the purported Assignment of Mortgage, the court
found that New Century validly assigned the Mortgage to the Bank on February 7,
2006. The court inferred solely from the date on the Assignment of Mortgage that
Nagy indorsed and transferred possession of the Note to the Bank on that same
date. 5 RP 935, 940.
10.

Entry of judgment.

Judgment granting foreclosure and awarding the Bank a deficiency judgment
of $135,986, plus interest and other costs incurred until the time of sale, was
entered on April 22, 2011. 5 RP 974-80. Homeowner timely appealed. 5 RP
1125.
11.

The Court of Appeals decision.

The Court of Appeals held that a bank must establish that it had standing to
bring a foreclosure action at the time the action was filed. Deutsche Bank Nat.
Trust Co. v. Beneficial New Mexico Inc., 2014-NMSA-090, 335 P.3d 217
(Opinion), ¶8 (quoting Romero, ¶17, for the proposition that the bank “was
required to demonstrate under New Mexico’s UCC that it had standing to bring a
foreclosure action at the time it filed suit”). The Court ruled that producing a Note
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with an undated indorsement in blank for the first time at trial is not sufficient to
establish the Bank’s standing.
The Court rejected the Bank’s claim that the Note was necessarily indorsed
and transferred to the Bank on the same date the Assignment of Mortgage was
executed. Relying on this Court’s opinion in Romero, the Court explained that an
assignment of mortgage is a separate contractual function: the note is the loan and
the mortgage is the pledged security for the loan. The Court noted that the right of
an assignee to enforce a mortgage is dependent on the right to enforce the note, and
not visa versa. It concluded that the date of the Assignment of the Mortgage has
no bearing on the timing of the Note’s indorsement or its transfer to the possession
of the Bank. Opinion, ¶14; see Romero, ¶¶35-36, 17.
The Court did not reach Homeowner’s claim that the district court erred in
excluding his expert’s testimony on the fraudulent creation of the foreclosure
documents. Nor did the Court reach Homeowner’s claim that an assignment of
mortgage must comply with the requirements of New Mexico law governing the
transfer of an interest in land. Finally, the Court held that the Homeowner’s Home
Loan Protection Act (HLPA) claim was moot in light of the Court’s dismissal of
the foreclosure action. Opinion, ¶15.
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ARGUMENT
The questions raised by the Bank here concern the law applicable to the
standing of a bank to use our courts to foreclose on a New Mexico home.
This Court has recently considered this very question, holding in Bank of
New York v. Romero, 2014-NMSC-007, that a bank seeking to foreclose is required
to demonstrate that it had standing under New Mexico’s UCC to enforce the note
and standing under New Mexico property law to foreclose on the mortgage at the
time it filed suit. This Court held that the elements of standing to enforce the note,
a predicate for foreclosure, are found in NMSA 1978, §55-3-301 (1992) (defining
who is entitled to enforce a negotiable instrument such as a note); and NMSA
1978, §55-3-104(a), (b), (e) (1992) (identifying a promissory note as a negotiable
instrument). Romero, ¶17.
Romero recognizes the fundamental importance to our judicial system of
requiring a bank seeking to foreclose on a home to have a legal or equitable
interest in the subject matter of the suit prior to invoking the assistance of our
courts. This Court held that the burden of proof is on the bank to establish that it
had the right to enforce the note and the mortgage before it filed its lawsuit.
Romero, ¶17. In mortgage foreclosure cases, “the lack of [standing] is a potential
jurisdictional defect which ‘may not be waived and may be raised at any stage of
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the proceedings, even sua sponte by the appellate court.’” Romero, ¶15, quoting
Gunaji v. Macias, 2001-NMSC-028, ¶20, 31 P.3d 1008 [internal citation omitted].
Deutsche Bank now asks this Court to reverse Romero. The Bank argues
that it should not be required to show that it had standing to foreclose prior to filing
its action. The Bank claims as well that pro se Homeowner’s ambiguous answer to
the complaint (acknowledging that the Bank claims that it has standing) is a
binding waiver, relieving the Bank of its obligation under Romero to prove its
standing before a foreclosure judgment may be issued.
Romero is of central importance in protecting homeowners in New Mexico
from the unjustified taking of their homes by securitized trusts seeking to recoup
some of their losses at homeowners’ expense without proof of their right to enforce
the note in hand.

As explained below, both this Court’s decision to require

standing to be established as of the commencement of the action and to permit
standing to be raised at any time, even sua sponte by the appellate court, are
supported by New Mexico’s law of standing and the terms of the UCC, regardless
of whether this Court views standing as jurisdictional or prudential. This Court
should not overturn Romero.
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I.

STANDING AS THE ENTITY ENTITLED
JURISDICTIONAL PREREQUISITE TO
ARTICLE 3 OF THE UCC.
A.

TO ENFORCE THE NOTE IS A
AN ACTION PURSUANT TO

ACLU of N.M. v. City of Albuquerque.

This Court, in ACLU of New Mexico v. City of Albuquerque, 2008-NMSC045, ¶9, n 1, 188 P.3d 1222, the most recent Supreme Court decision on standing
in New Mexico, recognized that “standing may be a jurisdictional matter when a
litigant asserts a cause of action created by statute.” 2008-NMSC-045, ¶9 n.1.
“When a statute creates a cause of action and designates who may sue, the issue of
standing becomes interwoven with that of subject matter jurisdiction.”
[internal quotation marks and citation3 omitted].

Id.

Under these circumstances,

“[s]tanding then becomes a jurisdictional prerequisite to an action.” Id.
Article 3 of the UCC is such a statute. Article 3, “Negotiable Instruments”
provides for the creation and transfer of commercial paper. In this section, the

The Bank argues in its BIC at 13 that the decision quoted by this
Court in that footnote, In re Adoption of W.C.K., 748 A.2d 223 (Pa.Super.Ct.
2000), was subsequently overruled by the Pennsylvania Supreme Court, and
that, therefore, reconsideration by this Court is merited. This Court,
however, did not rely on W.C.K. as authority for its ruling. Moreover, the
Pennsylvania Supreme Court decision relied on by the Bank was decided
two years before this Court quoted from W.C.K. See BIC at 13. There has
been no change in Pennsylvania law since this Court’s decision in ACLU.
Id. Finally, there is at least one other state which has held since this Court’s
decision in ACLU that statutory standing is interwoven with subject-matter
jurisdiction. See In re Estate of Smallman, 398 S.W.3d 134, 149 (Tenn.
2013).
3
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Code creates new rights and defenses which did not exist in contract at the
common law.

NMSA 1978, §55-3-203 (specifying the rights under Article 3

acquired by the transferee of an instrument); NMSA 1978, §55-3-202 (cutting off
common law contract remedies as to a subsequent holder in due course).
Part three of Article 3 addresses the enforcement of the commercial
instruments created by the prior sections of the Article. NMSA 1978, §55-3-301
creates a cause of action to enforce an instrument, while at the same time
specifying and limiting the persons entitled to bring such an action:
“Person entitled to enforce” an instrument means (i) the holder of
the instrument, (ii) a nonholder in possession of the instrument who
has the rights of a holder, or (iii) a person not in possession of the
instrument who is entitled to enforce the instrument pursuant to
Section 55-3-309 [lost instruments] or 55-3-418(d) [dishonored
instruments] NMSA 1978. A person may be a person entitled to
enforce the instrument even though the person is not the owner of the
instrument or is in wrongful possession of the instrument.
§5-3-301 (1992).
Commentators on the UCC note that a promissory note as defined by the
UCC is in the nature of a ‘chose in action’, an intangible right which can be
claimed or enforced only by an action in court. Anderson, UCC3rd §3-101:21
(1994). Article 3 includes a statute of limitations for each cause of action and
provides the rules which govern resolution of the disputes that arise in a suit to
enforce a negotiable instrument, specifying the defenses that the defendant may
raise and those that may not be raised, the terms governing liability of the
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defendant and the obligations undertaken by transferees and sureties. §§55-3-118;
55-3-301; 55-3-302; 55-3-305; 55-3-308.
Because our Legislature has created a cause of action to enforce a negotiable
instrument as that term is defined by statute, specifying at the same time who has
standing to bring such an action, the defenses which may be raised, and the statute
of limitations, standing under Article 3 the UCC is a matter of subject matter
jurisdiction. ACLU of N.M., 2008-NMSC-045, ¶9 n.1.
B.

Traditional Test.

Article 3 of the UCC also satisfies the test for subject-matter jurisdiction
applied by this Court prior to its simplification of that test in ACLU of N.M., 2008NMSC-045, ¶9 n.1.

This Court’s earlier decisions focus on whether our

Legislature has created a statutory cause of action that did not exist in the common
law prior to 1776. In re Forest, 1941-NMSC-019, ¶10, 113 P.2d 582. The
reasoning of this Court was that, because such statutes confer specific additional
subject-matter jurisdiction on our courts beyond that provided by the “original
jurisdiction” conferred by Art. VI, §13 of the New Mexico Constitution, the
Legislature’s directive on who has standing to bring suit is jurisdictional.
Although actions in contract and property surely have been part of the
common law from its earliest days, Article 3 of the UCC creates a right to enforce
an interest in a new type of intangible property unknown at the common law.
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Hawkland and Miller, UCC Series, [Rev.] §1-103:3[Rev] (2012) (“Hawkland &
Miller”). At the outset of the UCC, the Legislature explicitly states its intent to
displace the common law in those areas covered by UCC terms. See §55-1-103.
Common law principles are reduced to supplementing the Code in the areas of law
the Code chooses not to address.

Any recovery under the common law,

inconsistent with the UCC, is prohibited. Id. at §1-103:12[Rev] (2012); see also
Mundaca Inv. Corp. v. Febba, 727 A.2d 990 (N.H. 1999). When a party qualifies
as a “holder in due course,” traditional common law principles allowing contract
defenses to be raised against an assignee are eliminated, to the great advantage of
any commercial entity that is a holder in due course of a note, as that term is
defined by the UCC.
Therefore, even under the law prior to ACLU of New Mexico, §55-3-301 of
the UCC plainly qualifies as a statute conferring special statutory subject-matter
jurisdiction on our courts beyond what existed at the common law prior to 1776.
And, therefore, a plaintiff seeking to invoke our courts’ jurisdiction must satisfy
the statutory conditions of the UCC for enforcement of a note. The Bank here has
failed to do that and its lack of standing deprives the court of jurisdiction.
Moreover, it is settled law that the subject-matter jurisdiction of our courts
cannot be waived and can be raised at any time, even sua sponte by the appellate
courts. Rule 1-012(H)(3) (“[w]henever it appears by suggestion of the parties or
-22-

otherwise that the court lacks jurisdiction of the subject matter, the court shall
dismiss the action”); Zarges v. Zarges, 1968-NMSC-151, ¶14, 445 P.2d 97.
Therefore, if this court agrees that standing pursuant to §55-3-301 of the UCC is
necessary for our courts to have subject-matter jurisdiction, the Bank’s challenge to
this Court’s decision in Romero allowing standing to be raised at any time must be
rejected.

II.

EVEN IF THE BANK’S LACK OF STANDING IS PRUDENTIAL AND NOT
JURISDICTIONAL, STANDING MUST BE ESTABLISHED AS OF THE
COMMENCEMENT OF THE ACTION AND LACK OF STANDING
CANNOT BE WAIVED.
Even if this Court determines that lack of standing under Article 3 of the

UCC is not a matter which impairs the subject-matter jurisdiction of our courts,
lack of standing under the UCC is, nonetheless, “a potential jurisdictional defect.”
As such, it still must be established as of the commencement of the action; it “may
not be waived; and may be raised at any stage of the proceedings, even sua sponte
by the appellate courts.” Romero, ¶15; Gunaji v. Macias, 2001-NMSC-028, ¶20.
This is because even prudential considerations of standing implicate fundamental
principles of judicial power.
This Court has rightly recognized that standing to sue, particularly where
standing is created as part of a statutory cause of action by our Legislature, is an
important matter of public policy.

As this Court stated in Romero, even
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“prudential rules of judicial self-governance, like standing, ripeness, and mootness,
are ‘founded in concern about the proper – and properly limited – role of courts in
a democratic society and are always relevant concerns.’” Romero, ¶15, quoting,
New Energy Econ., Inc. v. Shoobridge, 2010-NMSC-049, ¶16, 243 P.3d 746; see
also, In re Guardianship of Patrick D., 2012-NMSC-017, ¶37, 280 P.3d 909.
Even when standing is not a matter of our court’s subject-matter jurisdiction,
our courts have nonetheless “long been guided by the traditional federal standing
analysis.” ACLU of N.M., 2008-NMSC-045, ¶¶9-10. Although our courts have
discretion which is not available to the federal courts to entertain cases which raise
important issues of public policy, the requirement that a plaintiff establish a
personal stake in the outcome in order to invoke the jurisdiction of our courts
remains mandatory. This Court continues to require injury in fact as an essential
requirement for standing. Id. ¶¶20, 23.
It is fundamental, then, that a plaintiff who has no legal or equitable interest
in a note or contract cannot invoke the jurisdiction of our courts. Romero, ¶17
(“[o]ne who is not a party to a contract cannot maintain a suit upon it.” [citations
omitted]); see also Wells Fargo Bank, N.A. v. Heath, 2012-OK-54, ¶12, 280 P.3d
328 (“[p]laintiff’s obligation to enforce the rights and responsibilities established
in the original promissory note need to be determined prior to the request for relief
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by reason of the alleged breach of the obligation; [a]bsent standing a party’s claim
is not justiciable, and the courts will not inquire into the merits of the claim).
Allowing a plaintiff who has no legal right to relief to file an action in our
state courts seeking either a money judgment or foreclosure on a home is an abuse
of our judicial system. The fact that our courts have discretion to grant standing in
cases of great public importance to persons who do not have the direct interest
required by the federal Constitution’s Article III “case or controversy” requirement
does not empower litigants to use our courts to collect on commercial paper
without showing that they possess a direct interest. Many other courts in states
which, like New Mexico, do not have a constitutional “case or controversy”
requirement have ruled consistent with this Court’s holding in Romero that
standing to foreclose must be established as of the commencement of the action
and that lack of standing can be raised at any stage of the proceeding, even for the
first time on appeal. See Bank of America, N.A. v. Kuchta, 2014-Ohio-4275, ¶22,
21 N.E.3d 1040 (lack of standing vitiates a party’s ability to invoke the jurisdiction
of a court – even a court of competent subject-matter jurisdiction – over the party’s
attempted action and is a fundamental flaw that would require a court to dismiss
the action”); Wells Fargo Bank, N.A. v. Heath, 2012-OK-54, ¶7; U.S. Bank v.
Collymore, 890 N.Y.S.2d 578 App. Div. 2009) (the bank bears the burden of
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establishing its standing by showing physical possession of the note as of the
commencement of the action).
Therefore, as this Court held in Romero, a bank must show that it had
standing to enforce the note and to foreclose on the mortgage by showing that it
was the holder of the note and the owner of the mortgage at the time it commenced
its suit.

III.

OUR LAW OF STANDING PUTS THE BURDEN ON THE BANK TO
ESTABLISH AT EACH STAGE OF THE ACTION THAT IT WAS THE
HOLDER OF THE NOTE WHEN THE COMPLAINT WAS FILED.
This Court held in Romero, ¶17, that the plaintiff bank “had the burden of

establishing timely ownership of the note and the mortgage to support its
entitlement to pursue a foreclosure action,” meaning proof that it held the note and
mortgage when it filed its complaint. This holding is well-supported by the law of
standing in New Mexico and by the provisions of the UCC as well. The Bank
misconstrues the Court of Appeals Opinion when it claims that court required it to
conclusively establish its standing upon first filing the complaint. BIC 37-39. The
Court of Appeals Opinion agrees with Romero and with other state and federal
standing decisions.
Standing and other requirements necessary to invoke judicial authority “are
not merely pleading requirements but rather an indispensable part of plaintiff’s
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case.” Lujan v. Defenders of Wildlife, 504 U.S. 555, 566 (1992). The plaintiff
must prove its standing the same way the plaintiff proves each element of the cause
of action entitling it to relief. Key v. Chrysler Motors Corp., 1996-NMSC-038,
¶11, 918 P.2d 350. Each element of standing, “must be supported in the same way
as any other matter on which the plaintiff bears the burden of proof, i.e. with the
manner and degree of evidence required at successive stages of the litigation.”
Lujan v. Defenders of Wildlife, 504 U.S. at 566.
This means that the party who asks the court to exercise its jurisdiction in
that party’s favor must initially plead sufficient facts to establish its standing.
Otherwise, dismissal of the complaint is appropriate. Assuming the pleaded facts
are sufficient to establish standing if proven, then, the plaintiff has the burden of
introducing competent proof in response to any challenge to its standing, whether
at summary judgment or at trial. State ex rel. Anaya v. Columbia Research Corp.,
1978-NMSC-073, ¶¶7, 8, 583 P.2d 468; see also McNutt v. Gen. Motors
Acceptance Corp. of Indiana, 298 U.S. 178, 189 (1936) (“[i]n the nature of things,
the authorized inquiry is primarily directed to the one who claims that the power of
the court should be exerted in his favor”; it is the plaintiff who bears the burden of
proof at each stage of the proceedings).
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IV.

THE §55-3-308 PRESUMPTION DOES NOT RELIEVE THE BANK FROM
THE BURDEN OF ESTABLISHING THAT IT WAS THE HOLDER OF THE
NOTE AT THE COMMENCEMENT OF THE ACTION.
The Bank argues that it should be able to rely on the presumption in favor of

payment of a holder of a note found in §55-3-308 to either avoid the necessity to
establish its standing as of the commencement of the action or to shift the burden
to the Homeowner to prove that the Bank lacked standing when it filed its
complaint. BIC 32-37.
The Bank’s argument fails to find support in the UCC. The presumption in
§ 55-3-308 applies to the authority and authenticity of the signatures on a note.
Even if the Bank were to show that it qualifies to take advantage of the
presumption in §55-3-308, the presumption only helps the Bank establish that it is
the holder of an authentic Note at the time of trial,4 not that it was the holder at the
time it filed its Complaint. Nothing in §55-3-308 relieves the Bank of the separate
requirement to establish that it had standing to invoke the jurisdiction of the court
when it commenced its foreclosure action.

Homeowner contends that he properly challenged at trial the §55-3308 presumption that the “Steve Nagy” stamp on the Note is both authorized
and authentic. Therefore, the Bank could not rely on the presumption of
authenticity, and was required by §55-3-308 to prove the validity and
authority of the “Steve Nagy” stamp to transfer the note. Hawkland &
Miller, [Rev.] §3-308:3 (once the homeowner introduces sufficient evidence
to rebut the presumption, the burden of proof remains on the bank).
4
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Indeed, the UCC imposes on a plaintiff who seeks to enforce an instrument
as its holder the very same requirements found in our law of standing. Hawkland’s
and Miller’s respected treatise on the UCC construes §55-3-301 of the Code to
require that a person seeking to enforce an instrument through a court action
possess the instrument at the time the action is commenced:
An issue may also arise as to whether a person must possess an
instrument at the time he commences the action, or whether it is
sufficient that he possess the instrument at the time of trial. Unless
the person files his action under Section 3-309 [lost, destroyed or
stolen instruments], he should be required to have possession of the
instrument at the time he commences his action.
Hawkland & Miller, UCC Series, [Rev.] §3-301:3; see also, Investment Service Co.
v. Martin Bros. Container & Timber Products Corp., 465 P.2d 868 (Or. 1970);
Dolin v. Darnall, 181 A. 201, 204-05 (N.J. Ct. App. 1935) (a plaintiff seeking to
enforce a promissory note “can only recover upon the cause of action he had at the
commencement of his suit, and is not allowed to sue first and obtain his cause of
action afterwards”).
Hawkland & Miller also explain that “the requirement of possession is an
essential element in the system of priorities established by Article 3.” Hawkland &
Miller, [Rev.] §3-301:3. The requirement of physical possession of the original,
written instrument insures that “there can never be more than one holder of a
particular instrument at any given time.” Id. Only that one holder is entitled to
bring an action in court to enforce the note.
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The requirement of actual physical possession has important practical
consequences. Its purpose is to protect the maker or drawer from multiple liability
on the same instrument. M & I Marshall & Ilsley Bank v. Nat’l Fin. Servs. Corp.,
704 F. Supp. 890, 891 (E. D. Wis. 1989); Wells Fargo Bank, N.A. v. Heath, 2012OK-54, ¶12 (“[a] defendant needs to be assured it is being sued by the person who
can rightfully enforce the note ... [o]therwise, it potentially opens the defendant to
multiple actions on a single note).5
It is, therefore, inconsistent with the Code, as well as with the law of
standing, to allow a bank which is not in possession of the note at the
commencement of the action to file suit based on speculation that it can acquire the
note prior to trial, in the event the homeowner does not default. Hawkland &
Miller, [Rev.] §3-301:3; Investment Service Co. v. Martin Bros. Container, 465
P.2d 868 (proof that the plaintiff was in possession of the note at the time the

Hawkland & Miller note that if a lawsuit is commenced by a party
who is not in possession of the note, the person that is in possession of the
note remains free to collect again from the homeowner. That is because
under §55-3-302 of the UCC, the person in actual possession of the note is a
holder in due course who takes free from the homeowner’s defense that he
has already paid someone else. Id.; see also §55-3-602(a) (payment
discharges the obligor only if the payment is made “to a person entitled to
enforce the instrument”).
5
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complaint was filed is necessary to avoid speculative litigation).6 The burden of
presenting that proof is squarely on the shoulders of the Bank.

V.

THE COURT OF APPEALS CORRECTLY FOUND THAT THE BANK
FAILED TO INTRODUCE COMPETENT EVIDENCE ESTABLISHING
THAT IT WAS THE PERSON ENTITLED TO ENFORCE THE NOTE AT
THE TIME IT FILED ITS COMPLAINT.
The Bank attempts in several ways to argue that the Court of Appeals erred

in holding that the evidence in the record is insufficient to establish that the Bank
was the holder of the note7 when it commenced this foreclosure action. None of
the Bank’s arguments, however, succeed in undercutting the well-reasoned
decision of our Court of Appeals.
First, the Bank argues that it should be permitted to rely on what it claims is
an admission in Homeowner’s Answer to conclusively establish its standing. BIC
18-21. Next, it argues that the testimony of its sole witness at trial corroborated its
claim that the Note was indorsed and transferred to Deutsche Bank before the
Complaint was filed. BIC 43-45. Finally, the Bank argues that the Assignment of

There is evidence that many banks are systematically gaming the
courts and homeowner, relying on the fact that most homeowners will
default in the face of a foreclosure complaint and the banks will never have
to produce a note. See Brief of Amicus Santa Fe Neighborhood Law Center.
6

The Bank claimed standing in this case as a holder of the Note solely
pursuant to §55-3-301(i). The other two subsections of §55-3-301,
therefore, are not addressed.
7
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the Mortgage, standing alone, was sufficient to establish that the Bank was the
holder of the Note at the time the Complaint was filed. BIC 41-43. Each of these
arguments conflicts both with this Court’s decision in Romero and with the
evidence in the record. The arguments will be addressed in turn.
A.

Standing Cannot Be Waived by the Homeowner.

The Bank points to Homeowner’s Answer to its Complaint, asserting that
Homeowner’s statement that he “acknowledges” that the Bank is claiming to be the
holder of the note and the assignee of the mortgage is an admission by Homeowner
which relieves the Bank of its obligation to establish its standing. 1 RP 227.
The Bank’s claim that Homeowner waived the defects in the Bank’s
standing in his Answer and was thereby precluded from raising the issue later in
the action ignores the law of standing in New Mexico set forth in §§ I and II,
supra. Because lack of standing is either a “jurisdictional prerequisite” or “a
potential jurisdictional defect” which puts in issue the authority of the court to
proceed, lack of standing may be raised at any stage of the judicial process by any
party or by the court sua sponte: it cannot be waived. Romero, ¶ 15; Gunaji v.
Macias, 2001-NMSC-028, ¶28; Bank of New York v. Alderazi, 929 N.Y.S.2d 198
(Table), 2011-WL-1364466 (Sup. Ct.) (the court raises the validity and authenticity
of the signature on the assignment of mortgage even though not raised by
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homeowner, stating that it is a standing issue which goes to the integrity of the
entire foreclosure process).
B.

Homeowner Did Not Waive His Challenge to the Bank’s
Standing by Failing to Raise It in His Answer.

Even were it possible to waive standing, Homeowner did not do so. First,
there is significant doubt about what, if anything, was admitted by the pro se
Homeowner’s statement in his Answer that he “acknowledges” the Bank’s
allegations. 1 RP 227. To a non-lawyer, acknowledging the Bank’s allegations is
not identical to admitting that those allegations are true. A statement that one
“acknowledges” allegations in a paragraph in a complaint can mean merely that the
homeowner is recognizing that the bank is making that claim. It should have been
apparent to the Bank that Homeowner would have no way of knowing at the time
he prepared his Answer whether the Bank’s claim to be the holder in due course of
the Homeowner’s Note or the assignee of the Mortgage was true.

The sole

document recorded at the time in the New Mexico land records was the original
Mortgage. It identified New Century as the payee and owner of the Mortgage.
The Note attached to the Complaint by the Bank had no indorsement and also was
made out to New Century.
In addition to the question of whether Homeowner’s acknowledgment of the
allegations of paragraph 4 of the Complaint constitutes an admission, there is
significant question here about what was pleaded by the Bank in paragraph 4 of its
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complaint. 1 RP 31. The Bank’s allegations in that paragraph, that the Bank is the
holder in due course of the Note and the assignee and owner of the Mortgage, are
directly contradicted by the documents attached to the Complaint. The attached
copy of the Note is not indorsed; indeed it is certified by New Century, the original
lender, as an accurate copy of the Note in the possession of New Century. The
Mortgage attached to the Complaint shows New Century as the current mortgagee
of record. 1 RP 35-54. Thus, the attached documents, incorporated into the
Complaint, directly contradict the Bank’s allegations that it is the holder of the
Note and the assignee of the Mortgage. See NMRA, Rule 1-010 (C) (“[a] copy of
any written instrument which is an exhibit to a pleading is a part thereof for all
purposes); Evers v. Edward Hospital Ass’n, 617 N.E.2d 1211, 1217-18 (Ill. Ct.
App. 1993) (holding that an attached exhibit controls over conflicting claims in the
complaint). These contradictions in the Complaint further obscure the meaning of
Homeowner’s pro se Answer.
Finally, where the Bank failed to produce the Assignment of Mortgage until
less than two weeks before trial, and produced the indorsed note only on the first
day of trial, it can hardly claim that Homeowner’s challenge to the Bank’s standing
both as to the date the Bank came into possession of the note and as to the validity
and authenticity of the “Steve Nagy” signature came too late. State v. Padilla,
2002-NMSC-016, ¶18, 46 P.3d 1247 (“[a] waiver is ordinarily an intentional
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relinquishment or abandonment of a known right or privilege which must be made
in a knowing and voluntary manner”); Beaumont v. Bank of New York Mellon, 81
So.3d 553 (Ct. App. Fla) (where Bank either concealed the papers evidencing the
transfer of the note or backdated the documents it finally filed at trial, homeowner
does not waive his right to challenge the bank’s ownership of the note at the time
the complaint was filed).
Therefore, the Bank is wrong on two scores: (1) standing cannot be waived
as a matter of law; and (2) even if it could be waived, it was not waived by
Homeowner’s Answer in this case.
C.

The Bank Waived Its Claim by Allowing Standing Be Tried
without Objection.

Even if Homeowner’s Answer is treated as an admission that the Bank is the
holder of the Note and the assignee of the Mortgage, the Bank waived any claim
based on this admission by allowing these very issues to be tried without objection.
The Bank did not claim at trial, as it now does on appeal, that Homeowner had
admitted it was the holder of the Note and the assignee of the Mortgage. It instead
responded on the merits to Homeowner’s motion and allowed Homeowner to
defend at trial by questioning the Bank’s single witness and arguing that the Bank
was neither the assignee of the Mortgage nor the holder of the Note. The Bank
also permitted Homeowner to challenge the validity and authenticity of the “Steve

-35-

Nagy” stamped signature based on the documents, even though it successfully
excluded his expert testimony as untimely.
It is settled law that when issues are tried by the express or implied consent
of the parties, as was the case here, the pleadings are deemed amended and the
issues are treated in all respects as if they had been raised in the pleadings from the
beginning. Rule 1-015(B) NMRA.
D.

Ms. Roesch Was Not Competent to Testify to the Date the
Bank Acquired the Note.

The Bank claims that there was evidence in the record in the form of
testimony of Wells Fargo’s paralegal, Ms. Roesch, to support its claim that it was
the holder of the Note at the commencement of the action. The record simply does
not support this claim.
It is settled law that “[a] witness may testify to a matter only if evidence is
introduced sufficient to support a finding that the witness has personal knowledge
of the matter.”

Rule 11-602, NMRA.

Roesch’s testimony here conclusively

disproved any claim to personal knowledge of the date the Note was indorsed or
even the date the Note came into the possession of the Bank. Roesch testified that
she was a paralegal hired to work with a private attorney hired by Wells Fargo to
bring foreclosure cases. Her knowledge of the documents in this case was limited
to a review of the exhibits for trial. She specifically denied any knowledge of the
date the Note was indorsed or the date it came into the possession of the Bank. All
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she knew was that the Note had appeared in the attorney’s litigation file shortly
before trial. 3 Tr. 109-111, 113-15, 148-49, 159. She had never worked for New
Century and denied any knowledge of who Steve Nagy was or whether the
signatures stamped on either the Note or the Mortgage Assignment were valid or
authorized.
The testimony quoted by the Bank at BIC 44 is not based on personal
knowledge of New Century’s procedures in transferring a note.

It is mere

speculation by Ms. Roesch about what might have happened. It is, therefore,
incompetent. See Romero, ¶31.
E.

There Was No Evidence in the Record Which Established
That the Bank Was the Holder of the Note When It Filed its
Complaint.

Deutsche Bank argues that the Court of Appeals erred in holding that the
evidence in the record was insufficient to prove that the Note was indorsed and
delivered to Deutsche Bank prior to the filing of the Complaint.
The Bank points to the Assignment of the Mortgage, claiming that the
assignment is sufficient to carry its burden of establishing that it was the holder of
the Note at the time the complaint was filed.
It is settled law that proof of ownership of a mortgage does not alone
establish the right to foreclose. Romero,¶35; see First Nat'l Bank of Belen v. Luce,
1974–NMSC–098, ¶8, 529 P.2d 760 (holding that because the assignment of a
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mortgage to a bank did not convey an interest in the loan contract, the bank was
not entitled to foreclose on the mortgage). The bank must also show that it is the
holder of the note at the time it commenced its foreclosure action. Romero, ¶17
(“[t]he Bank ... had the burden of establishing timely ownership of the note and the
mortgage to support its entitlement to pursue a foreclosure action”).
Although the courts of some states have held that standing to foreclose can
be established by a showing that the bank is the holder of the note, even if the bank
fails to produce an assignment of the mortgage, no court has found the opposite to
be true.8
Where a bank has attached an unindorsed note to its complaint and provided
no explanation as to why it did not attach the indorsed note, if it indeed possessed
the indorsed note at the time it filed its foreclosure complaint, the courts of other
states have inferred that the bank was not the holder of the note at the time the
complaint was filed. Absent competent evidence to the contrary, these courts have
held that the bank has failed to carry its burden to establish its standing as of the

The courts are unanimous that an assignment of the mortgage is not
an assignment of the note and is not sufficient to create a right to enforce.
Wells Fargo Bank, N.A. v. Heath, 2012-OK-54, ¶11; Bank of America ,
N.A.(BONY) v. Kabba, 2012-Ok-23,¶9 (the assignment of the mortgage is
not proof of transfer of the note or of the purpose of any alleged transfer).
Even in states which hold that proof of ownership of the note carries with it
ownership of the mortgage, the reverse does not apply: proof of assignment
of the mortgage says nothing about the ownership of the note or the date that
ownership was acquired. Id.
8
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commencement of the action. Neither the production of a dated assignment of the
mortgage or the testimony of a bank official without personal knowledge is
sufficient to overcome the inference that the bank is not the holder. BONY v.
Kabba, 2012-Ok-23,¶11 (since the bank did not file the blank indorsement until it
filed its motion for summary judgment, having filed an unindorsed note with its
complaint, there is nothing in the record that shows when the bank acquired its
interest in the underlying note; the assignment of the mortgage does not prove the
transfer of the note); Wells Fargo Bank, N.A. v. Heath, 2012-OK-54, ¶10 (where
the note attached to the complaint was not indorsed, an assignment of the mortgage
is not sufficient to establish that the note was indorsed and delivered to the bank
prior to the filing of the complaint); Bank of New York v. Alderazi, WL-1364466, 2
(testimony unsupported by any documentation that the note was in the bank’s files
is insufficient to establish the bank’s possession of the note at the time the action
commenced “in light of the fact that the note originally submitted bore no
endorsement, and the fact that purported endorsement is undated”; In re
Foreclosure Cases, 521 F.Supp.2d 650 (S.D. Ohio 2007) (each of banks has
submitted evidence with their complaint or at summary judgment that indicates
they may not have had standing at the time the complaint was filed).
Consistent with these cases and with this Court’s decision in Romero, our
Court of Appeals rightly held that where the Bank attached to its complaint an
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unindorsed copy of the note, did not produce an indorsed copy until the trial 19
months later, and offered no explanation at trial of why an unindorsed note was
filed with the complaint, the Bank did not carry its burden of demonstrating that it
was the holder of the Note at the time the Complaint was filed.
F.

The Evidence Introduced by Homeowner Raises Serious
Doubts About the Validity of the Date on the Mortgage
Assignment.

Although the Court of Appeals did not rely on the evidence introduced by
Homeowner, that evidence raises serious doubts about the validity of the Mortgage
Assignment and about the reliability of the February, 2006, date on the
Assignment. The invalidity of the signatures and the strong suggestion that the
Mortgage Assignment was fraudulently created and backdated provide alternative
grounds for holding that the Bank failed to prove that it was the holder of the Note
at the commencement of the action. Romero, ¶18 (“[w]hen the resolution of the
issue depends upon the interpretation of documentary evidence, this Court is in as
good a position as the trial court to interpret the evidence”).
Homeowner pointed out to the court that the “signature” on the Assignment
of Mortgage was a rubber stamp, rather than the signature of a human being. This
was true even though the attached “California All-Purpose Acknowlegement” (sic)
claimed that “Steve Nagy” had appeared in person and signed the Assignment. Ex.
3. In New Mexico, Assignments of Mortgage are subject to the requirements of
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New Mexico law on the transfer of real property. Edgar v. Baca, 1 N.M. 613, 619
(1875); §47-1-5 (1851). New Mexico law requires an assignment of mortgage to
be signed by the person or his agent, a requirement the Bank’s Assignment fails to
meet. Id.
Although the Mortgage Assignment was dated February 7, 2006, the
Assignment was not recorded until December 9, 2009, 11 months after the filing of
this action. No explanation was offered by the Bank for this delay. The record
shows, however, that the recording of the Assignment followed by only a few days
the Affidavit of John Herman Kennerty, a Wells Fargo manager in charge of
documenting defaulted loans.

Since the decision in this case, a New York

bankruptcy court has published portions of a Kennerty deposition in which he
admits that he headed a Wells Fargo default loan office charged with creating
documents necessary to establish standing to foreclose. In re: Carrsow-Franklin,
524 B.R. 33, 46. Kennerty testified, under oath, “if there was not an assignment in
there [that is in Wells Fargo’s loan file] then they would – advise the attorney that
we did not have it, that they would need to draft the – appropriate assignment.”
The bankruptcy court found “a general willingness and practice on Wells Fargo’s
part to create documentary evidence, after-the-fact, when enforcing its claims
WHICH IS EXTRAORDINARY.” (emphasis in original). Id. 524 B.R. 33, 47.
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Although Kennerty’s testimony in the New York case was not available to
Homeowner at the trial in this matter, Homeowner did attempt to introduce into
evidence the testimony of an expert witness who would have confirmed that the
purported signature on the Assignment was a rubber stamp and, more importantly,
would have testified that hundreds of assignments had been created and rubber
stamped in foreclosure cases involving New Century loans.
Because the Court of Appeals held that the Bank had failed to establish its
standing, even assuming the Assignment of Mortgage was not a forged or
fraudulent document, it did not reach Homeowner’s argument that his expert’s
testimony was wrongly excluded. This Court should rule on Homeowner’s claim
that his expert testimony was wrongly excluded and that the Bank’s documents
constitute (or at least raise serious inferences of) fraud on the court.
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VI.

THIS COURT SHOULD ADOPT RULES THAT REQUIRE THAT A BANK
WHICH BRINGS A FORECLOSURE ACTION ESTABLISH ITS STANDING
WHEN IT FILES THE COMPLAINT.
In its BIC, the Bank characterizes the Court of Appeals’ Opinion as

requiring a bank seeking to foreclose to either attach a copy of the indorsed note to
its complaint or to produce a dated indorsement at summary judgment or trial. The
Bank is mistaken: the Court of Appeals’ Opinion imposes no such requirement.
The Court simply holds that production of a note with an undated indorsement at
summary judgment or at trial for the first time, “absent some evidence of when the
note was indorsed or when the Bank came into possession of the note” is not
sufficient to carry a bank’s burden of proving that it was the holder of the note at
the time the complaint was filed. Opinion, ¶¶11, 13, 15.
Although our Court of Appeals did not take the step of requiring a copy of
the indorsed note to be filed with the complaint in a foreclosure action, the court
did note the obvious: that the difficult issues of proof of standing in foreclosure
cases facing our district courts would disappear if banks established their standing
at the time the complaint is filed.
Although our rules of civil procedure permit notice pleading, a different rule
is justified in residential mortgage foreclosure actions. In these actions, banks have
taken advantage of homeowners, foreclosing by default judgment even though the
bank cannot show it is the holder of the note. Not only are these banks defrauding
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the homeowner and the court, they are subjecting the homeowner to potential
double liability. See p. 30 and 30 n.5, supra.
This Court has recently proposed rules that will require verification that a
bank, in fact, has the proper documentation in hand at the time a foreclosure
complaint is filed. Homeowner suggests that this Court follow the lead of the
courts of New Jersey and New York, both of which have required that counsel
attest that as an officer of the court, counsel has verified that the bank has properly
executed documents in hand. See Washington Nat. Bank v. Phillip, 920 N.Y.S.2d
245

(Table),

2010-WL-4813782

(Sup.

Ct.);

http://www.judiciary.state.-

nj.us/notices/2010/n101220b.pdf.
Once the rule proposed by the Court is adopted, there should be no more
foreclosure cases which proceed despite a bank’s lack of standing. Until then,
Rule 1-60(B)(4) and 1-060(B)(6) play a crucial role both in protecting homeowners
from multiple liability on a single note and in providing a remedy against banks
which have abused their position of power at homeowners’ expense.
CONCLUSION
For the reasons set forth in this brief, Homeowner asks this Court to affirm
the decision of the Court of Appeals to dismiss this foreclosure action with
prejudice.
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If the Court does not dismiss with prejudice for lack of standing, then
remand to the Court of Appeals is required to address the issues that court
determined were moot. Those issues are Homeowner’s proof of fraud and the
HLPA violation issue.
Respectfully submitted,
__________________________
Jane B. Yohalem
P.O. Box 2827
Santa Fe, NM 87501
(505) 988-2826
Appellate Counsel
Respondent Johnny
(Homeowner)

for DefendantLance Johnston
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ORAL ARGUMENT
Oral argument is requested because of the importance and complexity of this
case.
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